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COMES NOW the Appellant Amy Jo Van Tassel, through attorney Gabriel McCarthy,
and submits this brief in support of appeal.

INTRODUCTORY FACTS
On September 8, 2012, Ms. Van Tassel was stopped in her vehicle by Meridian Police
Officer Thomas Erickson. Officer Erickson conducted a roadside DUI investigation and arrested
Ms. Van Tassel for misdemeanor DUL Officer Erickson provided Ms. Van Tassel the
opportunity to provide a breath sample into a LifeLoc FC20 while seated in the back of his patrol
car. Ms. Van Tassel provided three breath samples, each of them insufficient. Officer Erickson
submitted an Affidavit of Refusal to the Magistrate Court.
Ms. Van Tassel filed a request for BAC Refusal Hearing five days later on September 13,
2012. The hearing was continued once on October 3, 2012, and then conducted on November 7,
2012. The Court took the matter under advisement and issued an opinion suspending Ms. Van
Tassel's license on November 12, 2012. A notice of appeal was timely filed on December 26,
2012. On intermediate appeal the district Court affirmed the decision of the magistrate on May
31, 2013. An appeal to the Supreme Court was timely filed.

ISSUE ON APPEAL
1. Whether the Magistrate Court's conclusion that Ms. Van Tassel refused to submit to
evidientiary testing by conduct was supported by substantial and competent evidence.

STANDARD OF REVIEW
On review of a decision of the district court, rendered in its appellate capacity, the
appellate court reviews the decision of the district court directly. Losser v. Bradstreet, 145 Idaho
670, 672, 183 P.3d 758, 760 (2008). The Court examines the magistrate record to determine
whether there is substantial and competent evidence to support the magistrate's findings of fact
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and whether the magistrate's conclusions of law follow from those findings. Id. An abuse of
discretion will be found if the magistrate's findings of fact are not supported by substantial
evidence or if the magistrate does not correctly apply the law. Nicholls v. Blaser, 102 Idaho 559,
561,633 P.2d 1137, 1139 (1981); Losser v. Bradstreet, 145 Idaho 670, 672 (2008); In the Afatter

of the Suspension of the Driver's License of Cunningham, 150 Idaho 687, 689 (Ct. App. 2011)
(citing Nicholls v. Blaser, 102 Idaho 559, 561(1981)).
ARGUMENT
Pursuant to LC. § 18-8002(3)(a), if an individual refuses to submit to or fails to complete
testing for alcohol concentration, that person "has the right to request a hearing within seven (7)
days to show cause why he refused to submit to, or complete evidentiary testing." The issue at
the hearing "shall be limited to the question of why the defendant did not submit to, or complete,
evidentiary testing, and the burden of proof shall be upon the defendant ... " LC. § 18-8002(4)(b ).
In In re Griffiths, 113 Idaho 364, 366 (1987), the Idaho Supreme Court considered what
justification may amount to good cause for refusing to submit to such a test. Therein, the
defendant was arrested and taken into custody for driving under the influence after he failed a
series of field dexterity tests. Because the intoximeter machine was inoperative at the time of his
arrest, the officer asked the defendant to submit to a blood test, which he refused. Following his
refusal, the defendant's driver's license was suspended. Subsequently, an evidentiary hearing was
held where the defendant testified that the reason he refused the blood test was because of a
long-standing fear of needles. The defendant further testified that when he refused the test, he did
not articulate his fear of needles to the hospital staff. At the conclusion of the hearing, the
magistrate determined that the defendant had failed to show cause for refusing the test, but did
not issue findings of fact as to whether the defendant had a fear of needles or whether he had
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articulated his fear to the officer. Instead, the magistrate found that as a matter of law, a fear of
needles was not grounds for refusing a blood test. On review, the Idaho Supreme Court held that
"a defendant may prevail at a[n] LC. § 18-8002 hearing by showing 'cause' for his refusal." Id. at
372. The Court further explained that a defendant must demonstrate "cause of a sufficient
magnitude that it may be fairly said that a suspension of his license would be unjust or
inequitable. Clearly, a demonstrated physical inability to perform the requested test would be
sufficient cause." Id. at 3 72. With respect to a fear of needles qualifying as sufficient cause, the
Court held that "a psychological inability to perform the requested test may, if supported by the
evidence, establish sufficient cause for refusing the test." Id. However,
this cause must be articulated to the police officer at the time of refusal so that the
officer is given an opportunity to request a different test. We hold that a fear of
needles may establish sufficient cause for refusing to submit to a blood test
requested pursuant to LC. § 18-8002 if the fear is of such a magnitude that as a
practical matter the defendant is psychologically unable to submit to the test, and
if the fear is sufficiently articulated to the police officer at the time of refusal so
that the officer is given an opportunity to request a different test.
Id. (emphasis added).
In Re Griffiths establishes that under some circumstances a driver may be excused for not

providing an evidentiary sample at all, i.e. a complete refusal. It is alleged in this case that Ms.
Van Tassel refused by conduct. In In Re Helfrich, 131 Idaho 349 (Ct. App. 1998), the Court of
Appeals considered a case of alleged refusal by conduct. In its decision, the Court of Appeals
discussed Griffiths at length and then stated:
Here, Helfrich failed to successfully complete the intoxilyzer test a number of
times. Despite an apparent physical inability--feigned or not--to blow into the tube
long enough to fully complete the test, and despite her articulation to the officer
that she was doing the best she could and blowing all the air she had, the officer
did not question Helfrich further or ask her to submit to a different test, such as a
blood draw. Rather, the officer simply assumed that Helfrich was faking her
inability to complete the test, ceased testing, and seized her license.
-4-

By telling the officer that she was doing the best she could and blowing all the air
she had, Helfrich sufficiently articulated a physical inability to complete the task
so as to put the officer on notice that a different test should be utilized. In contrast
to the situation in Griffiths, nothing in Helfrich's behavior suggested to the officer
that she would refuse to submit to a different type of alcohol concentration test.

Id. at 351 (emphasis added). Both Griffiths and Helfrich allow that some drivers may have an
individual reason why they may not be able to complete a breath alcohol test and that under
those circumstances it may be appropriate for the officer to consider an alternative test.
In this case Ms. Van Tassel attempted, three times, to provide an evidentiary sample. Tr.
P. 31, LL 16 - 19. At the outset of the testing, Ms. Van Tassel was distracted by the fact that
police were searching her vehicle and purse. Tr. P. 28, L. 22 - P. 29, L. 16. "There wasn't an
area they didn't search." Tr. P. 29, LI. 6
to blow into the LifeLoc. Tr. P. 29, L. 25

7. Officer Erickson instructed Ms. Van Tassel on how
P. 30, L. 1. Ms. Van Tassel testified about her first

blow, "Well, they did say that I was stopping, but I didn't feel like I was stopping. I would blow
and then even kind of try to push that last little breath out just so they didn't think that I wasn't
trying." Tr. P. 31, L. 24 - P. 32, L. 3. "And I blew and I remember hearing a beep thinking that
I'm done. And they kept telling me that I was doing it wrong." Tr. P. 30, LL 1 - 4. Officer
Erickson testified that the Lifeloc beeps "if an insufficient sample comes up." Tr. P. 55, LL 4 - 5.
It is understandable that a layperson could interpret a beep as an indication that the test was

complete and not that the instrument was indicating it wanted a larger sample. Later Ms. Van
Tassel testified: "I

at the time I thought it went fine. I did what they asked me to do. I heard the

thing beeping. I thought- I thought it was working." Tr. P. 33, LL 22 - 25.
During the testing a second officer was present in addition to Officer Erickson. Tr. P. 32,
L. 6. "They were both there, like, kind of talking at the same time, like, you know, you got to do

this, you've got to blow. Now you stopped. They're both just standing over me and it was - I'm
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not going to lie, it was extremely intimidating." Tr. P. 32, LL 10 - 14. On her second blow, Ms.
Van Tassel testified: "I took a deep breath and I blew and then when I felt like I was out of
breath, I just, like, did, like, that one last little blow after I felt like I was going to be out of breath
just to exhale everything." Tr. P. 33, LL 2

6.

After the third blow, Ms. Van Tassel testified the officers "were very frustrated and they
said they were going to - it was a refusal and I was just confused because I hadn't refused
anything and I was trying. And I would have even let them draw my blood ... " Tr. P. 34, LL 2 6. Asked whether she told the officer she was willing to submit to a blood test, Ms. Van Tassel
stated: "I thought that I said it to him. I don't know that he was listening." Tr. P. 35, LL 2

3.

Ms. Van Tassel consistently asserted that she performed the test the best she could.
"Aside from being frustrated, which was my fault, I did what they asked me to do." Tr. P. 31, LL
13 -15. She stated she was distracted by the search of her vehicle and purse, that there were two
officers present, both of whom were speaking, that she felt intimidated, and in light of all of that,
she performed the test as best she could. For example, "I remember him saying at one point
when I was doing it and said, all right, and I was thinking him saying all right, me thinking, like,
all right, that's it, but he was saying all right like you're not doing it right and I was thinking it
was like all right ... " Tr. P. 43, LL 13 - 18.
In its memorandum opinion, the magistrate court appears to have considered almost
exclusively the sufficiency of the instruction Officer Erickson gave to Ms. Van Tassel, not
whether Ms. Van Tassel was confused by the circumstances or individually the test is more
difficult for her than an average person. Officers administer breath tests frequently. From their
point of view the vast majority of drivers that submit to a breath test are able to produce a valid
result. Over time an officer may begin to believe that everyone should be able to produce a valid
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result. This is unfair. An ordinary citizen, pulled over for a traffic stop, put through field sobriety
tests, asked to blow into an instrument, while receiving verbal instructions from two officers,
while in custody, while the instrument is beeping, is experiencing stress from being in a foreign
situation. Police officers forget or fail to understand that it is stressful for the subject of their
investigation. That is understandable, an officer may be involved in several investigations per
shift. But for the citizen it is a totally foreign experience. These officers, and the magistrate,
simply failed to appreciate that though most people are able to perform under these
circumstances, there are exceptions. Ms. Van Tassel is such an exception. She was given one
shot at performing a test under less than ideal circumstances, for her, and she couldn't do what
the officers wanted. They should have offered another or different test. She did not consciously
refuse and should not suffer the consequences of a statute designed to punish those that
intentionally withhold important evidence from officers conducting a lawful investigation. She is
not the intended target of I. C. 18-8002.
CONCLUSION

Based on the foregoing argument and authority, Ms. Van Tassel respectfully requests the
decision of the magistrate court be reversed.
DATED this 3rd day of January, 2014.

-7-

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the 3rd day of January, 2014, I caused to be served
a true and correct copy of the foregoing by the method indicated below, and addressed to the
following:
Jessica Lorello
Office of the Attorney General
P.O. Box 83720
Boise, ID 83720-0010
f: (208) 854-8074

- - U.S.

Mail
- - Hand Delivery
·
Inter-Office Mail
- - Facsimile

/

/

/
/
t/

-8-

